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Offlce of the Secretary
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1919 M Street, N.W.
WashinJton, D.C. 20554
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0: Amendment to JIIP Telecom eystem., IDc.'s comments to the
Notice of Proposed RulemaJrtn. for IIIlplementation of section 309(J) of
the CommunicadOl18 Act (FCC~~

To the Offlce of the secretary:

On November 10, our oftlce discovered the comments our personnel
forwarded to you were not the correct venton. Due to several
administrative errors, tile wrGn. pacJrate of comments was FEDEX to your
office on November 9, 1998. I was shocked our corporate comments
forwarded to your office on November 9, 1998 was a draft venioD only.

We would Bke your cooperation in replacial aU copies (oriJiDal and nine
copies) with the revised venion (attached). The attached do not chaDIe
the scope of the orillnal comments to tile Notice of Proposed Rulemaldng
for Implementation of Section 309(J) of tile Communications Act (JI'CC 93­
455), but improves the quaUty of our comments (e.", grammar
improvements).

Your cooperation to this matter would be .-tly appreciated. If you have
any questions, please contact me at the above phone numbers.

Sincerely,

JMP Telecom Systems, IDc.

()~/77~Ja:M. Rhoads
President

No. of Copies rec'd OJ-J
ListABCDE
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INITIAL COMMENTS
OF

JMP TELECOM SYSTEMS, INC.

In the Matters of

Implementation of section 309(J)
of the Communications Act
Competitive Bidding

)
)
)
)
)
)
)

JMP Telecom Systems, incorporation ("JMP") and according to the
Comml.'on's NotIce of ProDoHd RuIImIkJna. FCC 93-455, Adopted september
23, 1993 and Re"'Md OCtober 12, 1993 (the "NPRM"), hereby flies its Initial
Comments in this proceeding.

INTRODUCTION

JMP commends the Comml.lon for their efforts in preperlng the NPRM for the
implementation of sectfon 309(J) of the Communications Act as mandated by the
Omnibus Budget Reconciliation Act of 1993 (UBudget Act"). JMP flies the
following comments.

1. Experlmentll and Ptonter PrtfIrIng LJeM-. The NPRM implies no
consideration or any pr"'rence will be gIYM to Experimental or Pioneer
Preference llcen_ In the upcoming auetlona. The proposed Commission
actions are unfair. Pettllons for recon8lderatlon will most likely be filed to the
Comm'.'on by each licen.... Recommend the Comml.'on reject this "plan of
action" and grant regul. licenses to thGee lee.n-a that successfully
developed new technologies or brought new Ml"Vlcea to the marketplace (e.g.,
Local Multipoint DIstribution Service "LMDSU). This recommen'datlon is
consistent with the original Commission's intentions as promoted under
previous Administrations.

The Commission should reconsider how they will treat licensees (Individuals
and businesses) who have taken the risks to develop new technologies,



products or services. The Commission under prevlou. administrations,
Pre.ldent Reagan and Prealdent Bush, encouraged Individuals and bu.lnesses
to develop new technologies, product. or services by awarding Experimental
and Pioneer Preference licenses. The llcen_, Experimental or Pioneer
Preference, encouraged Individuals and bu8lne_ to start new developments.
The experimental or pioneer preference licenae represented a greater
opportunity to obtain a regular license _ a rew.d by developing new
technologies, products or services. Future Commission efforts to encourage
the Industry to develop new technologies, products or services will be tarnished
if the NPRM actions are Implemented.

2. Preferential Tre_MIIt for DtII.....JiDIMI (,""'I BUllne..., Aural
Telephone Compenlll, and BulIn.,. 0WMclIY Women and MlnOl"ltlu).
Concur with the NPAM to give preferential t....ment to designated groups if
competitive bidding Is used to award future 11cen_ as determined by the
Commission. Otherwise, large telecommunication firms (e.g., BELL companies)
will be able to monopolize the auctions.

The "BUdget-Act" requires the Comml88lon to give preferential consideration to
small buslne8888, rural telephone COmptl"', and busln..... owned by women
and minorities in the competitive bidding proce.. This law will be difficult to
carry out based upon peat and recent court rulings relating to "minority" rights.
The Commission's deCI.lon to give minority preference to designated groups
(based upon race, ethnic background, sex, sexual orientation, etc.) probably will
be unresolved for the neer future. The "minority" definition Is a risk factor to
the Commission's objective of rapid deployment of new technologies and
services to the marketplace. The Issue Is likely to be subject to extensive
litigation by different groups.

The "small buslness" definition (In terms of -'8, .Ize, sales, number of
employees, etc.) must be carefully defined. The attributes used to define a
"small business" can possibly eliminate ,,*,y telecommunication businesses
(current and future) from the auction prace. when the Commission awards
future licenses for new services. Bu..n..... who believe the "small bu"ness"
definition Is not appropriate for a partiCUlar type of service probably will petition
the Commission for reconsideration, or aak the U.S. Courts to resolve Issue(s).
This is a risk factor to the Commission's obJective of rapid deployment of new
technologies and services to the marketplace.

To avoid the unnecesury litigations and time delays, JMP recommends the
Commission amend the NPRM as follows:

(a) Award one set of market licen_ by auction to large firms (e.g.,
AT&T) and to other entities (e.g., an alliance of small bu.lne8888) who decide to
participate In the auction. All NPRM rules for competitive bidding should apply.
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(b) Award anotMr set of llcen_ (ldenttcal to the auctioned licen_)
In the same market by lattery to appllcents from designated groups. The lottery
winner will have to pey the U.S. Govemment an annual royalty (a percentage of
the yearly gross reven..). The amount of the annual royafty payment will
Increase during the life of the licen. (e.g. 10 yeera). The licensee must pay
the price equivalent to~ iowest bid price mede in the auction for the identical
license. The lottery should be conducted ...... the auction winners are declared
to decide thelicen..'sllW'ket price. PenaItIea shoUld be enacted to discourage
the speculative operator from selling his license before the Commi.ion's
performance reqUirements are satisfied (e.g., minimum service time). The
licen_(s) should not be allowed to make. proftt from the sell of the license if
the they fail to meet the Commission's performance requirements.

JMP disagrees with Rulemeldng section 70. The Commission said It would be
difficult to collect a royllity peyment as • form of compensation. If the rules
e8t8bUsh the royalty payment guldellnea (88 dMcribed above), theUcense
appllcant(s) could do a C88h flow ana.,... before they submit their applications.
A prudent buslne.. InclYldual wou.d normeIIy do cash flow projections to

decide whether to submit his appllcatlon(s) to the Commission.

The above recornmendMlon will satisfy the law • mandated by the Budget Act.
By retaining the lottery process for dee....... groups, it would eliminate the
rlak of court litigations end treat all lottery 8PPIlcenta on an equal baals. Past
lotteries helped to shield the Commission from discrimination law suits. It
would Insure the Commiulon's goal of rapid deployment of new technologies
and services to the marketplace can be achieved.

3. Oral BIdding. 0rII1 bidding will be • twKIIcap to small businesses and
indlvldu81s who want to obtain one ormore~. Small business and
individual applicants may not have the mel'povJer to partlclptde In the auctions
in Washington, D.C. wltttout harming their buelneu(es). The Commission
should provide a system and the means to allow Indlvldua'8 and small
busln....s to make bids by electronic means or by sealed bld8.

4. Up-front Payments.

8. The NPRM wl., require each bI.... to place 8 8ub81antlal up-front
payment before the auction. If thl8 rule Is enected, the Comml8slon should
return the up-front peymenta to the auction I••,. within 48 hOur8. The
Commission can depoelt the auction loaere' tund8 to a dee&gnated account via
an electronic ca8h transfer. The initial tilt", ....lcatIon (ahort form) can request
each bidder to Identify a savings or checking eccount where the funds can be
transfer to after the auction 18 completed. Otherwise, the auction losers will
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not have Immediate 8CCMS to the unused funds that could be applied toward
other auctloos or business ventures.

b. A subst8nt181 non-refundable filing fee should be Imposed on all
lottery applicants. The aubstIIntlal non-refuncl8ble filing fee (e.g., one thousand
dollars per application filing) will deter the filing of speculative applications.

5. Group Bidding. Concur with the NPRM proposal to permit group bidding
for set of fifty-one M8jor Trading Area (NMTAH

) licenses to facilitate a nationwide
pes service If all licensee .e auctioned. Group bldclng should not be applied
to those licenses de81gn81ed for special groupe. The Commission should enact
safeguards to prohibit the aggregation of rnnet power that can ea.,ly led to
anti-competitive conduct. Problem area - the alliances of major firms (e.g.,
AT&T and McCAW) will have the financial clout to outbid any alliance of small
businesses who are bidding for the same MTA PCS IIcense(s).

6. Auctioning ProcecM'.ll. Concur. There 18 a need to establish a variety of
auctioning procedu.... Independent of a perttcu.... service. However, the
Commission should refrain from changing the auctioning methods or the
procedures In mid-stream without regard to the applicants who relied upon
earlier Commission pronouncements.

7. Clarification to Rullmlklng Rtfnnce 21. The Commission did not
enforce the rules to require the lottery cellu" winners to build out their
markets. The lack of enforcement opened the flood gates to allow license
transfers before the .ystems were constructed. The Commission rul. for
cellular Fill-In, IVDS and LMDS would require licensee{s) to build out and
operate their system before the license can be sold.

8. Applicability to Broadcast Television and Radio.

a. Dlsag..... The NPRM excludes commercial broadcast teievlslon and
radio from the competitive bidding proceaa. Commercial broadcast television
and radio license holdenl receive compen....on for their services Indirectly from
their advertisers. The Commission should receive annual royalty payments
from all new commercial broadcast television and radio licenses.

b. Agree. Non-proflt broadcast television and radio licenses should be
excluded from the competitive bidding process.

9. Licensee Defaults. The Commission must establish new procedures to
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handle late payments or for Ilcensee(s) who d8fauIt8 on their payments to the
U.S. Government. The Commission can ... the guidelines used by the Internal
Revenue service ("IAS") to establish the Comm....on procedures. l8te or
default payments will be a situation that the Commission must be reedy to
handle.

Applicants may not have the experience or the reeources to overcome major
mlstake(s). One method the Commission C*1 ... to reduce the number of
default payments Is to require each llcens•• to obtain bankruptcy Insurance.
The ~nkruptcy Ineurance should pay the outatandlng obligation to the U.S.
Government If a default condition Is declared by the Commission. Any
outstanding payments should be charged an Interest penalty - a fixed interest
rate established by the prime banking Institutions.

If any licensee defaults twice In any twelve month period, the licensee should be
ordered to sell the llcenee on the open market. If the licensee has insurance to
cover this situation and the Insurance compeny pays the U.S. Government in 60
days, the licensee should retain the license.

10. Performance FllcNtrtrntnts. Concur with the Comml88lon efforts to
establish performance requirements to prohtblt the 8811 of any license before the
system is constructed. The Comml8alon ruIee for Interactive Video Data
Services ("IVDS") Is an excellent example thet can be used to establish the
performance requirements for existing services and future services.

11. Prohibit of CoIIUIIIn. Rec9"'mend the Commission adopt the necessary
rules to prohibit the coltuslon between bidders. The Comml88lon should
prohibit bidders, guilty of collusion, In future licensing activities for five years.

12. Application PrOClHlng Requirements.

a. Concur with the NPRM proposal to use the short form for all Initial
application filings.

b. Appllcant(s) from a de8lgnated group, If selected, should have 45
days to submit an engineering application (long form) to the Commission.

c. The Commiaslon should prohibit the award of licenses to those
entities who flied as a trust.

13. Rutemaklng Retenpnce 12. No rnodIftc8tlon to an existing application
should be allowed by the Commission for the stated situation.

J



14. Rultmaklna fWtlWlCl 85. The NPRM propoeed to have cashier checks
drawn from U.S. banks with _ts more then one billion dollars. This rule
maybe a handicap to applicants who live In communities with no U.S. banks
with a888ta g one ltlllion dollara. Delete this proposed rule or lower the
U.S. bank aaset th hokI to a lower number (e.g., one hundred million dollars)
for applicants who are competing for llcen_ by lottery.

15. Rulemaldna StctIon 1og. The CommI.1on should establish short term
accounts for each bidder by buying T.....ry billa to earn Interest on the
up-front tender payments. Funds collected • lottery filing fees should be
excluded from this requirement. Intereat earned on the up-front payments
should be forward to the auction loser after the auction.

16. Rulemaklna $.IBIW1111. The NPRM r&IIM should uy that any applicant
who files a Petltlone to DlnY, and later the Commlaalon decides the petition to
be frivolous, the filing applicant should Incur all coats.

17. Application of Competitive BIdding to SpecIfic Services.

a. The Commialon needs to clarify how their Proposals will effect
existing or pending 220-222 MHz licen.. holders.

b. Dlsagr.. with the NPRM propoeel to appfy competitive bidding to
future applicants of wtde-area Speclellzed Mobile Radio service ("SMAS").
Changes In the licensing process at mlct-atr.m will have significant Impacts to
current and future Ml'Vlce providers. Unfair market advantages may exist .
between p......xlatlng lleense holders (appflcatlons filed before July 26, 1993)
and future license holders because the license acquisition costs may vary
significantly from one operator to another in the same market.

c. sections 110 and 151. Concur with the Commlaslon's Proposal to
continue the lottery process for Multichannel Multipoint Distribution service
('IMMDS") applleatlona filed before the July 26, 1993. Changes in the licensing
procese at mid-stream will have significant 111III** to current and future service
providers. Unfair market advantages may exlat between pre-ex'stlng llcen..
holders (applications filed before July 26, 1183) and future license holders
because the license acqulsnlon coats may vary significantly from one operator
to another in the same market.

d. RUle"'" Section 152. The CoIN'nlaslon should grant or consider
Local Multipoint DIstribution Service ("LMDSlI) applications filed before the Juiy
26, 1993 based upon the Court of Appeals decision of McElroy Electronics



Corporation veraUl F.C.C. The decision dMIt with cellular fill-Ins, but focused
on Administrative Law and Procedure I...... It .,d the Commission cannot
simply change Its rules 81 mld-8tream without .......d for applicants who relied
upon earlier Commtaslon pronouncements. In this cue, the applicants never
appeared on Public Notice and the ruling required the Commission to consider
the applicants flied before the Commission mid-stream changes to the filing
regUlations.

For LMDS applications accepted by the Commission and placed on
Public Notice, the Co"""I.lon should award the llcenae(s) by lottery (pre-July
26, 1993 rules). "the Commission declde8 to award the licenses by competitive
bidding, then the auction process must be restricted to those pre-rulemaklng
market applicants.

The NPRM proposals are not appllceble to exclusive market
flllng(s). The Comml_on should grant licenses of all exclusive application
filings without any delay.

As stated in the LMDS Notice of Rulemaklng, existing fliers are
being rejected without consideration. If this rule Is enacted, the Commission
must declare the existing filers as defective and explain why the pre-rulemaklng
LMDS applications were defective. This cla~lcatlon is crucial to all pre­
rulemaklng LMDS applicants.

f. Rulemaklna Stctlons 158 .,d 1&. The Commission should grant
or consider those cellular Fill-In applleatlone filed before the July 26, 1993
based upon the Court of Appeals decision of M£Elrov Electronic. COIjpOI'8tlon
versus F.C.C. The decision dealt with celluler fill-Ins, but focused on
Administrative Law and Procedure 'SS'*l. It .'d the Commission cannot
simply change Its rul.. 81 mld-stream without regerd for applicants who relied
upon earlier Commlulon pronouncements. In this case, the applicants never
appeared on Public NotIce and the ruling required the Commission to consider
the applicants filed before the Commission mid-stream changes to the filing
regUlations.

For Cellular Fill-In applications accepted by the Commission and
placed on PUblic Notice, the Commlsalon .hould award the IIcenae(s) by lottery
(pre-July 26, 1993 rul..). If the Commission decides to award the licenses by
competitive bidding, then the auction process must be restricted to those
pre-rulemaklng market applicants.

The NPRM proposals are not applicable to exclusive market
flllng(s). The Commission should grant licenses of all exclusive application
filings without any delay.



19. SUmmary of Propoeed Auction Procedures.

a. Rulemekina _on 167. The auction consultant(s) hired by the
Commission should be an entity who does not any direct or Indirect conflicts
with the telecommunication Industry. The Commlaslon should Insure the
auctioning proce.. maintains a high degree of Integrity. The background of the
consultant(s) should be placed on Public Notice to assure no conflict of Interest
u~ ..

b. Rulemaklng Stctlon 168. The propoeed lead time of the bid packages
should be at least 120 days for the upcoming auctions.

Respectively submitted,

JMP Telecom Systems, Inc.

By: rPt:hn!<J /77~
James M. Rhoads
President

PO Box 292557
Kettering, Ohio 45429
Phone: (513) 435-3836
Fax: (513) 435-7380

November 9, 1993
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